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OVERVIEW

In July 2021, the European Commissiontabled a proposal to establisha new EU authority to counter
money laundering and the financing of terrorism (AMLA). This was part of a legislative package
aimed at implementing the 2020 action plan for a comprehensive Union policy on preventing
money laundering and thefinancingofterrorism.

The AMLA would be the centre of an integrated system, composed of the authority itself and
national authorities with an AML/CFT supervisory mandate. It would also support EU financial
intelligence units (FIUs) and establish a cooperation mechanismamong them.

In the European Parliament, the file was referred to the Committee on Economic and Monetary
Affairs (ECON) and the Committee on Civil Liberties, Justice and Home Affairs (LIBE). The
co-rapporteurs'draftreport wasvoted on 28 March 2023 and the plenarymandate on 17 April 2023.
The Parliament and the Council reached a provisional agreement in December 2023, and the
decision on the seat was taken by a joint vote on 22 February 2024.
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Introduction

Money laundering aims at converting illicit financial flows into legal money, by way of a transaction
that can occur across the economy, fromgambling tocommodity trades or real estate transactions.
At some point, money laundering is likely to use the financial system, which reports suspicious
transactions as aresult. The fight against moneylaundering and the financing of terrorism is based
ona preventive armoperating through supervision, which maylead to the triggering of a repressive
arm by law enforcement agenciesand competent authorities.’

Over the past couple of years, the EU has adapted its rules, in line with the updates made within the
international Financial Action Task Force (FAFT), by way of FAFT recommendation updates. On
20 July 2021, the European Commission presented a new package of legislative proposals to
strengthen the EU's anti-money-laundering (AML) and countering the financing of terrorism (CFT)
rules. Besides three legislative proposals? aimed at creating a 'single rulebook' to address the
diverginginterpretationsand fragmented applicationof AML/CFT rules by the Member States, the
packageincludes a proposalto establish a new EU anti-money-laundering authority (AMLA).

Existing situation

The EU AML framework

The 1991 AML Directive (AMLD1) stated that certain entities, mainly operating in the financial sector
and identified as 'obliged entities', should apply customer due diligence (CDD) requirements when
entering into a business relationship, to identify and verify the identity of customersand beneficial
owners, to obtain information on the business relationship and to monitor it. The directive also
required obliged entities to inform competent authorities of any fact thatmight be an indication of
money laundering (suspicious transaction reporting, STR).

The 2001 amendments to the AMLD (AMLD2) were adopted following the 1996 revision of the
FATF's recommendations, which widened and defined the range of predicate offences of money

laundering, and specified that STRhad to be conveyed toa dedicated national 'financial intelligence
unit' (FIU).

The 2005 amendmentsto the AML Directive (AMLD3) reflected the 2003 recommendations, creating
'special recommendations' on terrorist financing. They introduced a risk-based approach, which
allowed some adaptation to the application of CDD, depending on therisk profile of the client and
the productin particular. AMLD3 also introduced penalties for AML breaches.

In 2015, the EU adopted anotherset ofamendmentsto the AML Directive (AMLD4), and a regulation
on traceability of transfer of funds (Fund Transfer Requlation — FTR), making fund transfers more
transparent, and thereby helping law-enforcement authorities to track down terrorists and
criminals. Both instruments took the 2012 recommendations of the FATF into account, which
provide detailed guidance on taking a risk-based approach to the implementation of CDD. It also
broadened its scope and placed a new emphasis on transparency, by requiring that beneficial
owners appear in national registers. Under AMLD4, a list of high-risk third countries that have
deficiencies in their AML and CFT regimes has been compiled.

The 2018 amendments to the AML Directive (AMLD5) updated the AMLD to better answer CFT
concerns stemmingfrom a succession of terrorist attacksfaced by the EU.

Anti-money-laundering supervision

Supervision is entrusted to national competent authorities, designated by Member States when
transposing the AML directives. These authorities have direct supervisory powers over obliged
entities: they monitorcompliance with requirementsset in EU and nationallaw and make sure that
obliged entities' internal controls and compliance procedures are commensurate with actual
AML/CFTrisks.


https://www.imf.org/external/np/leg/amlcft/eng/aml1.htm
https://www.europarl.europa.eu/cmsdata/161094/7%20-%2001%20EPRS_Understanding%20money%20laundering%20through%20real%20estate%20transactions.pdf
https://www.fatf-gafi.org/media/fatf/documents/recommendations/pdfs/FATF%20Recommendations%202003.pdf
https://ec.europa.eu/info/publications/210720-anti-money-laundering-countering-financing-terrorism_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52021PC0421
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:31991L0308&from=FR
https://transparency.eu/project/european-beneficial-ownership-transparency/
https://transparency.eu/project/european-beneficial-ownership-transparency/
https://rahanpesu.fi/en/obliged-entities
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32001L0097
https://www.fatf-gafi.org/media/fatf/documents/recommendations/pdfs/FATF%20Recommendations%201996.pdf
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32005L0060
https://www.fatf-gafi.org/media/fatf/documents/recommendations/pdfs/FATF%20Recommendations%202003.pdf
https://www.fatf-gafi.org/media/fatf/documents/reports/FATF%20Standards%20-%20IX%20Special%20Recommendations%20and%20IN%20rc.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32015L0849
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32015R0847
https://ec.europa.eu/commission/presscorner/detail/en/MEMO_12_246
https://finance.ec.europa.eu/financial-crime/high-risk-third-countries-and-international-context-content-anti-money-laundering-and-countering_en
https://www.europarl.europa.eu/thinktank/en/document/EPRS_BRI(2017)607260
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32018L0843

Anti-money-laundering authority (AMLA)

National supervisors' varying mandates and characteristics® have resulted in uneven quality and
effectiveness in AML/CFT supervision across the EU. Effective arrangements to handle AML/CFT
incidents involving cross-border aspects within the EU are not currently in place; consequently,
shortcomings in one national competent authority's supervision may create risks for the single
market as a whole. Article 32 of the AMLD obliges Member States to set up a national financial
intelligence unit (FIU), i.e. a single national body responsible for receiving and analysing information
from private entities on transactions that are suspected to be linked to ML/CFT, and for receiving
cash-related data from customs authorities. The FIUs exchange information through secure
communication channels, such as FlU.net, a system connecting decentralised databases.*

The AMLDS strengthened FIUs' powers and access to information and promoted the exchange of
information between FIUs. Currently, FIUs disseminate the results of their analyses to law
enforcement and taxauthoritiesfor further investigationand prosecution where there are grounds
to suspect money laundering, associated predicate offences, or terrorist financing, and can order
temporary freezing of transactions. The FIUs also provide feedback to private entities on the
effectiveness and follow-up of reports of suspectedmoneylaundering and terrorismfinancing.

In the financial sector, AML supervision in the Member States is always a distinct function from
prudential supervision; however, a number of Member States have a single authority carrying out
both types of supervision of some or all financial sectorentities.> To reduce fragmentation, the 2010
founding regulations of the three® European supervisory authorities (ESAs) enabled them to act
within their powers and the scope of AML directives 'for fostering the consistent and effective
implementation, by national competentauthorities, of the EU's AML/CFT legislation'. Subsequently,
Regulation (EU) 2019/2175 entrusted the EuropeanBanking Authority (EBA) with the responsibility
of leading, coordinating and monitoring the AML/CFT efforts of all financial services providers and
competent authoritiesin the EU, consolidatingthe threeESAs AML/CFT mandates.’ It also assigned
to the EBA the task of establishing an EU-wide AML/CFT database of risks and supervisory actions,
EuReCA, launchedin early 2022. Yet, the EBA's powers to enforce standards and guidelines remain
limited, as the authority does not supervise individual financial institutions directly and does not
currently have thelegaltools to enforce compliance.

The link between prudential supervision and AML risks has been further clarified by the 2019
amendment to the Capital Requirements Directive (CRD V), while information exchange between
national AML and prudential authoritiesand the ECB is regulated by AMLDS.

Finally, law enforcement agencies (LEAs) and competent authorities aim to punish criminals
(enforcement). They receiverelevantinformationand analysis from FIUs and, if there are sufficient
grounds, they can open a criminal investigation and adopt measures such as arrests, definitive
freezing of transactions and confiscation of assets.® Other institutions' mandates touch on AML,
namely the European Public Prosecutor's Office (EPPO). The EPPO is responsible for investigating,
prosecuting and bringing to judgment crimesagainstthe financial interests of the EU. Europol and
Eurojust'smandatesalso include AML-related concerns.

Parliament's starting position

In its resolution of September 2019 on the state of implementation of the Union's AML legislation,
the European Parliament expressed concern regarding regulatoryand supervisory fragmentation in
the AML/CFT area and failings in the enforcement of EU rules and supervision. It pointed out the
need for more effective cooperation between the different authorities, particularly between and
within FlUs. It reiterated its callfor a coordination and support mechanism-namely the possibility
that specific AML supervisory tasks maybe given to a Union body, as noted in the 2019 Commission
report.

In its 10 July 2020 resolution on a comprehensive Union policy on preventing money laundering
and terrorism financing, the Parliament welcomed the Commission's intention to establish an EU-
level AML/CFT supervisor and an EU coordination and supportmechanism for FlUs. It called for the


https://www.ceps.eu/wp-content/uploads/2021/01/TFR_Anti-Money-Laundering-in-the-EU.pdf
https://www.europarl.europa.eu/factsheets/en/sheet/84/european-system-of-financial-supervision-esfs-
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32019R2175
https://www.eba.europa.eu/sites/default/files/document_library/Publications/Other%20publications/2023/1056253/EuReCA%20Factsheet%20%2031%2005%202023.pdf
https://www.europarl.europa.eu/committees/en/product/product-details/20180412CHE03761
https://www.europarl.europa.eu/committees/en/product/product-details/20180412CHE03761
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32019L0878
https://www.eppo.europa.eu/en
https://www.europol.europa.eu/
https://www.eurojust.europa.eu/
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2019/2820(RSP)&l=en
https://www.europarl.europa.eu/doceo/document/TA-9-2020-0204_EN.html
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new EU AML authorityto cover both financialand non-financial sectorsand have direct supervisory
powers over larger and riskier obliged entities, with a clear division between the respective powers
of the EU and national supervisors.Regarding enforcement, the Parliament expressed 'deepconcern
regarding the EBA's ability to carry out an independent assessment owing to its governance
structure'. Parliament further invited the Commission to consider creating an EU coordination and
support mechanismin the form ofanEU FIU. It also noted that the EU-level AML/CFT supervisor and
EU FIU should have budgetary and functional independence. In this context, Parliament observed
that the proposed budgetary and human resources are not currently sufficient to provide full
support to AML-related investigations and the existing coordination mechanisms, and concluded
that more resources should be allocated to the fight against moneylaundering.

In its annual report on banking union in 2019 and 2020, Parliament called for better alignment
between prudentialand AML supervision, stronger cooperation between the different authorities,
better enforcement of the existing framework and further harmonisation of the AML rulebook. it
also repeated its serious concernsover regulatoryand supervisory fragmentation in AML/CFT.

Council's starting position

On 4 December 2018, the Council adopted an AML action plan, which set out a number of short-
term initiatives further strengthening the EU AML framework, in particular efforts to enhance
cooperation between prudentialand AML supervisorsand improved exchange ofinformation.

The Council adopted conclusions on strategic priorities for AML/CFT in December 2019, and
conclusions on AML/CFTin November2020. The Council invited the Commission to give priority to
establishing EU-level AML/CFT supervision and the coordination and support mechanismfor FlUs.

The Council pointed out thatthe EU AML/CFT supervisor should directly supervise a number of high-
risk entities, with a focus on the financial sector. The authority should be given the ability to support
national authorities and promote supervisory convergence in the non-financial sector. The new
supervisor should benefit from an independent and autonomous governance structure and
cooperate with other relevant EU and national authorities. For the establishment of a FIU
coordination and support mechanism, the Council suggested giving the new authority a central role
in strengthening and facilitating joint analysis between FIUs, supporting FIU analyses and
promoting exchangesand capacity building between FIUs and with other competent authorities.

The governance of the coordination and support mechanism should fully involve FIUs and respect
FIUs' core roles and responsibilities in operational independence and autonomy, as well as the
security and confidentiality of financial intelligence.

Preparation of the proposal

The AMLDS5 envisaged a new EU AML/CFT authority among the possible long-term actions. In
response to the 2018 Council action, the Commission tabled a communication on better
implementation of the AML/CFT framework in July 2019, proposing to ensure a comprehensive EU
AML/CFT policy, including conferring specific supervisory tasks on an EU body and a stronger
mechanism to coordinate and support the work of the FIUs.

In responseto calls from Parliament and the Council, and following up on its work programme for
2020, the Commission adopted an action plan for a comprehensive Union policy on preventing
ML/CFT on 7 May 2020 and launched a public consultation. It builds upon the July 2019
communication and upgraded the mandate for the EBA: new rules on cash controls and on access
tofinancial information by law enforcement authorities; a harmonised definition in criminal law of
offences and sanctions related to money laundering; and a reinforced whistle-blower protection
regime.

The proposals were tabled as parts of an overall package to strengthen the EU's AML/CFT rules on
20 July 2021, accompanied by a comprehensive impactassessment (lA).°



https://www.europarl.europa.eu/doceo/document/TA-9-2020-0165_EN.html
https://www.europarl.europa.eu/doceo/document/A-9-2021-0256_EN.html
https://www.consilium.europa.eu/media/37283/st15164-en18.pdf
https://data.consilium.europa.eu/doc/document/ST-14823-2019-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-12608-2020-INIT/en/pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52019DC0360&from=EN
https://eur-lex.europa.eu/resource.html?uri=cellar%3A7ae642ea-4340-11ea-b81b-01aa75ed71a1.0002.02/DOC_2&format=PDF
https://eur-lex.europa.eu/resource.html?uri=cellar%3A7ae642ea-4340-11ea-b81b-01aa75ed71a1.0002.02/DOC_2&format=PDF
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020XC0513(03)
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12176-Action-Plan-on-anti-money-laundering/public-consultation_en
https://eur-lex.europa.eu/eli/reg/2018/1672/oj
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32019L1153
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32019L1153
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32018L1673
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32019L1937
https://ec.europa.eu/info/publications/210720-anti-money-laundering-countering-financing-terrorism_en
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The changesthe proposalwould bring

The proposalaims at establishingan EU AML/CFT authority (AMLAR). In short, it provides 'A partial
centralisation of AML/CFT supervision .... with direct and indirect supervisory powers' through an
'integrated system composed of the AMLA and national supervisors.... to granteffectiveness forthe

futureintegratedsystemto actasa"mechanism"'.

Supervision

The AMLA would become the focal point of an integrated system composed of the authority itself
andthe national authorities with an AML/CFT supervisory mandate (national supervisors), aimed at
ensuring obliged entities' compliance with AML/CFT-related obligations.

The AMLA would directly supervise and take decisions towards a limited number of financial
sector 'selected obliged entities' (SEOs), active in a certain proportion of Member States (eligibility
criteria) and categorised in the highest AML/CFT risk category by the national supervisorin a
minimum number of those Member States (qualifying criteria). The methodology for categorising
entities' inherent risk would be harmonised, to ensure equal and fair assessment by national
supervisors. The selection would be reviewed every three years. The SEO category could also apply
to an entity that does not meetthe criteria for selectionwhen there s an indication thatan entity is
systematically failing to meet applicable AML/CFT requirementsand that material breaches of such
requirements are not addressed sufficiently or in a timely manner by its national supervisor.
Supervision of SEOs would be carried out by joint supervisory teams (JSTs) led by staff of the AMLA
andincluding staff fromthe relevant national supervisors. The team leader ('JST coordinator') should
be stationed in the Member State where a selected entity has its headquarters. On-site inspections
should be a regular feature of such supervision. For direct supervision, the AMLA would have the
powers to adopt binding decisions and pecuniaryadministrative sanctions.

For non-selected obliged entities, AML/CFT supervision would remain primarily at national level,
with national supervisors retaining full responsibility and accountability for direct supervision.The
AMLA would coordinate national supervisors and help them to increase their effectiveness in
enforcing the single rulebook and ensuring homogenous and high-quality supervisory standards,
approaches and risk assessmentmethodologies.

To improve supervisory practices and implement AML/CFT measures more efficiently in the non-
financial sector, the AMLA would carry out peer reviews of non-financial supervisors and
investigate possible breaches or incorrect application of Union law by supervisors in the non-
financial sector, including public authorities overseeing self-regulatory bodies. For indirect
supervision, the AMLA would have the power to require financial and non-financial supervisors to
act,and toinstruct them relatingto the exercise of their own supervisory powers.

Financial Intelligence Unit support and coordination mechanism

The AMLA would not be a FIU itself, but would enhance the exchange of information and
cooperation betweennational FIUs, by serving asa supportand coordination hubassistingthe FIUs'
work on, inter alia, the conduct of joint analyses of cases of common interest and providing stable
hosting and updates of the FlU.net platform. In addition, the authority would develop binding
templates and standards for reporting of suspicious transactions and suspicious activity from
obliged entities to FIUs. To facilitate and improve cooperation between FIUs and the AMLA,
including for the conduct of joint analyses, the FIUs would be able to delegate one staff member per
FIU to the AMLA on a voluntarybasis.

General tasks

The AMLA would also perform several other tasks, starting with developing and keeping the
AML/CFT database up to date (currently managed by the EBA), to assess the risks and vulnerabilities


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52021PC0421
https://www.europarl.europa.eu/RegData/etudes/STUD/2022/733968/IPOL_STU(2022)733968_EN.pdf
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of the selected obliged entities. It would also carry out periodic reviews to ensure that national
supervisorshave adequate resources and the powers necessary for the performance of their tasks.
The AMLA should facilitate the functioning of the supervisory colleges and contribute to
convergence of supervisory practices and promotion of high supervisory standards. The AMLA
would be entrusted with the development of a supervisory methodology, in line with a risk-based
approach.

The AMLA would coordinate peer reviews of supervisory standards and practices put in place by
non-financial supervisors (including self-regulatory bodies), and request them to investigate
possible breaches of requirements applicable to obliged entities and to consider imposing
sanctions or remedies. The AMLA would also coordinate theconduct of joint analyses by FIUs, i.e.in
identifying relevant cases and developing appropriate methods for the joint analyses of cross-
border cases, and provide FIUs with information technology (IT) and artificial intelligence services
and tools for secure informationsharing, including through the hosting of FIU.net.

The adoption of regulatory technical standards (RTSs) and implementing technical standards (ITSs)
and issuing guidelines or recommendations addressed to obliged entities, national supervisors or
FIUs, would also be entrustedto the AMLA.

Governance and cooperation

Governance within the AMLA would be the responsibility of a General Board composed of
representatives of all Member States, and an Executive Board, including the Chair of the Authority
and five independent full-time members appointed by the General Board, based on the
Commission's shortlist. The General Board would have two compositions: heads of public
authorities responsible for AML/CFT supervision, and the heads of FIUs in the Member States.

For a smooth decision-making process, the tasks would be divided clearly. The General Board in
supervisory composition should decide on delegated acts, guidelines and similar measures for
obliged entities; it would also provide its opinion on anydecision about directly supervised obliged
entities prepared by a JST before the adoption of the final decision by the Executive Board. The
General Board in FIU composition should decide on the relevant measures for FIUs. General Board
decisions would be taken by a simple majority, except for those concerning draft RTSs, ITSs,
guidelines and recommendations, which would be taken by a qualified majority of Member State
representatives, in accordance with voting rulesunderthe Treatyon the Functioning of the EU.

The Executive Board would be the governing body of the AMLA. It would take all decisions on
individual obliged entities or individual supervisory authorities, where relevant. Together with a
representative of the European Commission, the Executive Board would also take decisions on the
draft budget and other matters relating to operations and the functioning of the AMLA, such as
procurement, recruitment, and audit of the authority. Giventhata portion of the authority's funding
would be provided from the Union budget, for these particular decisions, the Commission would
haveavotingright on the Executive Board.All Executive Board decisionswould be taken by simple
majority, with the Chair holding a casting votein case of a tie.

The Chair would represent the authority and chair the General Board meetings. An Executive
Director would be in charge of the day-to-day management and administratively responsible for
budgetimplementation, resources, staffand procurement.

Finally, there would be an Administrative Board of Review to deal with appeals against binding
authority decisions regarding obliged entities under its direct supervision; Administrative Board of
Review decisions would be subject to review by the Court of Justice of the European Union (CJEU).

To avoid conflicting competences among Union bodies, adaptations are envisaged regarding the
three ESA's founding regulation. In any case, all three ESAs would cooperate with the AMLA and
could attend the meetings of the General Board in supervisory composition as observersand of the
General Board in FIU composition as observers, if invited. The AMLA would participate as a


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12012E%2FTXT
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permanent non-voting member in meetings of the Board of Supervisors of the ESAs, not limited to
topics inthe area of AML alone.

Funding, seatand operation, accountability

The funding for the AMLA would be provided by fees levied on certain obliged entities and a
contribution fromthe Union budget, dependingon the tasksand functions.™

The decision on the seat of the authority should be takenin the regulation; it will be decided during
the negotiations between the Parliament and Council. A seat agreement should be established
between the authorityand the hostMember State.

The authority would be accountable to both the European Parliament and the Council for the
execution of its tasks and implementation of this regulation. In this respect, the Chair of the AMLA
would present a report to the Parliament, the Counciland the Commission on a yearly basis.

Advisory committees

The European Economicand Social Committee (EESC) adoptedits opinionon the AML/CFT package
on 20 December 2021 (rapporteur: Javier Doz Orrit, Workers — Groupll, Spain). While welcoming the
creation of the AMLA, the EESC notes that effectiveness in the fight against moneylaundering also
requires a cultural change, and the involvement of organised civil society. It reiterates its proposal
for a European pact to combat behaviour that damages the ethical and political principles of EU

democracies and undermines publicgoods, and suggests the creation of a new civil society advisory
body in the field of AML.

National parliaments

The proposed AMLA regulation was transmitted to national parliaments with a deadline to submit
a reasoned opinion on subsidiarity by 30 November 2021. Contributions were received from the
Czech Senate, the Spanish Parliament and the Portuguese Parliament.

EuropeanCentral Bank

In its opinion of February 2022, the ECB recommended a number of amendments to the proposal,
in particular regarding the criteria for identifying the selected obliged entities, so that a wider pool
of obliged entities would be directly supervised at Union level, and cover a wider subset of entities
directly supervised by the ECB. Moreover, considering the strict and risk-based selection criteria, the
ECB warned that the publication of thelist of selected obliged entities would indirectly make their
high ML/TF status public, which is currently confidential information. Finally, the ECB shared its
experience with the JST set-up within the Single Supervisory Mechanism (SSM).

EuropeanBanking Authority

On 24 March 2022, the EBA outlined a number of technical points relating to cooperation and the
criteria to identify selected obliged entities. Among other things, it notes that, according to the
proposed AMLD6 and AMLAR, ESAs and FIUs are obliged to cooperate with the AMLA and provide
information to it, while there seems to be no similar obligation imposed on the AMLA to cooperate
with other competent authorities and prudential supervisors, including the ECB. TheEBA underlines,
that limited consultation and cooperation is envisaged between the AMLA and national supervisors
and other EU bodies, when developing legalinstruments such as RTS, ITS and guidelines: this could
resultin missing synergies or even imposing contradictory standards. Finally, it makes proposals to
fine-tune the selection criteria for directly supervisedentities toensure thatthey capture institutions
and groups, which, due to the nature of their business, expose the internal market to the highest
money-laundering/terrorist-financing (ML/TF) risk.


https://www.eesc.europa.eu/en/our-work/opinions-information-reports/opinions/anti-money-laundering-legislative-package
https://connectfolx.europarl.europa.eu/connefof/app/exp/COM(2021)0421
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CONSIL:ST_6348_2022_INIT&from=EN
https://www.eba.europa.eu/sites/default/documents/files/document_library/About%20Us/Missions%20and%20tasks/Correspondence%20with%20EU%20institutions/2022/1028656/2022%2003%2024%20Letter%20to%20EC%20and%20EP%20co-legislators%20re%20AMLCFT%20legislative%20package.pdf
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European Data Protection Supervisor

The European Data Protection Supervisor (EDPS) published his opinion on the AML/CFT legislative
packageon 22 September 2021.0n the AMLA, the EDPS recommends the proposalis amended to
clearly define the roles of all bodies involved (AMLA, national supervisors, FIUs) from a data
protection perspective in relation to the exchange of information via the FlU.net, as this has an
impact on the data protectionframework applicable and has implicationsfor the supervision model.

Stakeholder views'

The European Banking Federation (EBF) pointed outthatsetting up a new EU AML authorityis a key
component of the package, but thatitis of greatimportance 'not [to] simply introduce another layer
of ex-post reporting'. Transparency International EU issued a policy brief, noting that the AMLA must
have direct access toinformationfromall obliged entities. It alsoaddressesthe need foran increased
budget, the possibility for the AMLA to place crypto-asset service providers under its direct
supervision and transparent assessmentmechanisms.

Legislative process

In the European Parliament, the joint committee procedure applies. The Committees on Economic
and Monetary Affairs (ECON) and Civil Liberties, Justice and Home Affairs (LIBE) examined the
proposaljointly, with Luis Garicano (Renew, Spain) and Emil Radev (EPP, Bulgaria) as co-rapporteurs.
Eva Maria Poptcheva (Renew, Spain) took over as co-rapporteur in October 2022, replacing
Luis Garicano, who had left Parliament.

The co-rapporteurs tabled their draft report on 17 May 2022. In particular, the amendments would
extend the scope of direct AMLA supervision by including crypto-asset service providers meeting
the selection criteria, increasing the number of selected obliged entities to 40-45, and reinforcdng
the AMLA's capacity totake overdirect supervision when needed. They alsoaim toenable the AMLA
to receive information necessary to carry out risk assessments through a standardised model for
information exchange. Concerning indirect supervision, the co-rapporteurs propose to give the
AMLA legally binding mediation powers in the event of a disagreement between national
competent authorities, as well as the power to take supervisorydecisionsdirectly applicable to the
institution concerned. The monitoring and coordination role of the AMLA for the non-financial
sector would also be strengthened. Finally, they propose to establish clear criteria for determining
the future seat of the AMLA, in order to guarantee objectivity.

The joint committee voted on the draft report and the amendments tabled on 28 March 2023. As
voted, theamendments to the Commission proposal aim to modify its provisions with regard to the
following elements of the proposal:

» the establishment, legal status, definitions and seat of the future authority; its tasks
and powers; supervisory cooperation, methodology, thematic reviews and mutual
assistance; the centraldatabase and information-sharing;

» direct supervision assessments and selection of selected obliged entities;
cooperation, general investigations and on-site inspections; supervisory powers,
sanctions; indirect supervision of non-selected entities;

» hearings, disclosures, procedural rules, and judicial review; step-in, settlement of
disagreementsand breach of Union law;

» the FIU support and coordination mechanism and joint analysis; FIU delegates,
FIU.netand peer reviews;

» procedure non-financial sector oversight;

» targeted financial sanctions; regulatory technical standards, implementing technical
standards, guidelines,opinionsand recommendations;
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» the general board; the executive board; the chair and executive director; the
administrative board of appeal; budget, staff and cooperationwith other authorities.

On 17 April 2023, the plenary endorsed the mandate to entertrilogue negotiations with the Council.

On 29 June 2022, the Council achieved a partial political agreement, covering the whole proposal
except theissue on thelocation of the new authority's seat, which is still pending. The agreed text
would amend the eligibility and qualifying criteria to widen the scope of the AMLA's direct
supervision, which would cover the riskiest credit institutions, financial institutions and groups
thereof, including crypto asset service providers meeting the selection criteria. For the first selection
process, if more than 40 obliged entities are selected pursuant to the amended criteria, the AMLA
should assume direct supervision of the 40 obliged entities or groups operating in the widest
number of Member States, either through establishments or active free provision of services. The
AMLA would have the power to require action to enhance obliged entities' compliance with the
AML/CFT framework, such as reinforcement of internal procedures (i.e. implementation of specific
procedures for identified high-risk clients) and changes to the governance structure, including the
removal of members of management staff. Concerning the FIU support and coordination
mechanism, the text agreed by the Council set out objective conditions triggering joint analyses,
and specifies that such analyses should be primarily conducted by national FIU staff. The dual
composition of the General Board would be confirmed, but a standing committee with a more
limited composition would support the General Board in FIU composition.

The trilogue discussions between the European Parliament and the Council representatives were
runin parallel with the discussions on the other proposalsin the package (the 'rulebook' regulation
and the sixth anti-money-launderingdirective (AMLD6) proposals).

Parliament and Council representatives started trilogue discussions on the proposal in May 2023
andreached a provisionalagreement ad referendum in December 2023, except for the decision on
the seat, which was decided jointly on 22 February 2024. The text of the proposed regulation
consists of 93 articles relating to:

» the AMLA's establishment, legal statusand definitions (Chapterl);

» its tasks and powers (Chapter Il), which includes the specific provisions on the
AML/CFT supervision system, direct supervision of selected obliged entities, indirect
supervision of non-selected entities, oversight of the non-financial sector, supportfor
FIUs and the coordination mechanism andcommoninstruments;

> its organisation (Chapter ll), covering the general board, the executive board, the
chair of the authority, the executive directorand the administrative board of review;

» financial provisions (ChapterIV);and

» general and final provisions (Chapter V), covering in particular staff, cooperation,
generalaspects and the application date of the regulationas from 1 July 2025.

The AMLA will be a decentralised agency. Its seat will bein Frankfurt.

In the financial sector, the AMLA is entrusted with direct supervision at group level over certain
credit and financial institutions (including crypto-asset service providers (CASP)) that present a high
riskand operatein at least sixMember States,as selected obliged entities. The firstlist will be made
up of 40 groups or entities, selected every three years starting on 1 July 2025. The first selection
process must be started by 1July 2027 and concluded within sixmonthswith the publication of the
list. The direct supervision will start sixmonths after publication of the list.

The draft regulation provides for the possibility of an additional transfer of direct supervisory tasks
and powers in exceptional circumstances atthe requestof a financial supervisor. This will be decided
upon by the executive board of the authorityfor a certain period of time.

The draft regulationincludes provisionson the cooperation within the AML/CFT supervisory system
for the purposes of direct supervision, joint supervisory teams, and on-site inspections (which may
require authorisation by a judicialauthority). It comprises provisionson the powers granted to the


https://www.europarl.europa.eu/news/en/press-room/20230414IPR80123/stopping-the-flow-of-dirty-money-parliament-ready-for-negotiations
https://data.consilium.europa.eu/doc/document/ST-10507-2022-REV-1/en/pdf?utm_source=dsms-auto&utm_medium=email&utm_campaign=New+EU+Authority+for+Anti-money+laundering%3a+Council+agrees+its+partial+position
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2021/0250(COD)&l=en
https://data.consilium.europa.eu/doc/document/ST-6217-2024-INIT/en/pdf

EPRS | European Parliamentary Research Service

authority (administrative measures, pecuniary sanctions, periodic penalty payments, and hearings
of persons subject to proceedings), their possible disclosure, the enforcement and allocation of
pecuniary sanctions, and periodic penalty payments. It also provides for related procedural rules,
review by the CJEU and the linguisticarrangementsfor direct supervision.

The AMLA will also have an indirect supervisory role over non-selected obliged entities in the
financial sector through assessments of the state of supervisory convergence, coordination and
facilitation of the work of the AML/CFT supervisory colleges. The authority can be requested to act
in exceptional circumstances (following indications of serious or repeated or systematic breaches)
by a Commission decisionadoptedaccording to a procedure established by the regulation.

In the non-financial sector, the AMLA will have oversight through peer reviews, coordinationand
facilitation of the work of the AML/CFT supervisory colleges. It includes the possibility to issue
warnings about breaches of Union law by non-financial supervisors and public authorities
overseeing self-regulatory bodies. The authority also contributesto settling disagreements between
non-financial supervisorsin cross-bordersituations.

The authority will support FIUs in the framework of the support and coordination mechanism for
FIUs, which is based on a duty of cooperation in good faith and mutual assistance. The conducting
of joint analyses, the dissemination of their results and the possibility for the authority to request
the initiation of a joint analysis are part of the framework. In addition, national FIUs will delegate
members to the authority, which may facilitate a solutionin the event of a disagreement between
two or more FIUs. The authorityis also responsible for FIU.net.

The authority will be entrusted to submit recommendations and guidance documents (on
regulatory technical standards and implementing technical standards), whose adoption is defined
in the regulation. It will also issue guidelines and recommendations for supervisory authorities,
supervisors, FIUs and obliged entities, and may provide opinions and technical advice on its own
initiative or upon request fromthe European Parliament, the Council or the Commission.
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ENDNOTES

For a presentation of the stages between preventive and repressive arm see |[mpact Assessment, box 2.

A new regulation on AML/CFT (AMLR), which would set directly applicable rules, including in the areas of customer
due diligence and beneficial ownership. It would also establish an EU-wide limit of €10 000 for large cash payments;
amendments to the AML Directive (AMLD6) and a revision of the 2015 Regulation on Transfers of Funds (FTR2), which
would make it possible to trace transfers of crypto-assets.

The 2020 EBA report pointed out that 'most competent authorities experienced challengesin operationalising the risk-
based approach to AML/CFT.

From 2016 to 2020, FIU.net was embedded within Europol; following a decision by the European Data Protection
Supervisor (EDPS), it has been transferred to the European Commission as a short-term solution.

In many Member States, the FIUs have supervisory powers over at least some financial sectors.In afew Member States,
self-requlatory bodies are allowed to supervise certain non-financial sectors, such as tax advisors, auditors, external
accountants, estate agents, notariesand other independent legal professionals.

The European Banking Authority (EBA), the European Securities and Markets Authority (ESMA) and the European
Insurance and Occupational Pensions Authority (EIOPA).

A precedent exists, with the SSM Regulation establishing a single supervisory mechanism (SSM) within the banking
union, which entrusts the ECB with the power of applying national law (see Article 4(3) of the SSM Regulation).

This is also the case when AML breaches concern situations that are within the ECB's remit. However, once an AML
authority has confirmed such violations, the ECB could take the identified facts as given and deploy its Pillar 2 powers.
Measures taken by the ECB would be applied from a prudential and not from a crime prevention perspective.

An EPRS initial appraisal analyses this impact assessment.

The authority's total annual expenditure, when fully operational, should amount to€45.6 million, approximately three
quarters of which would be expected from fees (Annex — Assumptions of the proposal).

This section aims to provide a flavour of the debate and is not intended to be an exhaustive account of all different
views on the proposal. Additional information can be found in related publications listed under 'European Parliament
supporting analysis'.
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